STATE OF MINNESOTA IN DISTRICT COURT

CIVIL DIVISION
COUNTY OF RICE THIRD JUMCIAL DISTRICT
In the Matter of File No. CVA6-2518

Cestain Gifls to St, Olaf College
ORDER

f

A Petition 10 release restrictsoas on certain gifts 1 St. Olaf for the use by WCAL came on
for hearings before the undersigned Judge of Distnict Court on March 8, 2007, Agnl 13, 2007,
May 3, 2007, and May 25, 2007, at the Rice County Courthouse, Jocated withun the City of
Faribaull, snd State of Minnesola,

Petitioner. $1. Olaf College, was represented by Atsorney Michael R. Cunmangham, and
Robert £ Handing, Minneapolis, Minnesota.

Respondent, SaveWCAL, & Mumesota noa-profit, wis represemed by Attorney Michael
W. McNabb, Bumswille, Minnesota,

Deputy Atorney General Anm Bsemdick Kinsella, and Assistant Anormney Generals
Keiko L. Sugisaka, Ann K. Bloodbart, and Shannon M. Harmon, st different times appearad on
behadf of the Minnesota Attormey General

Byj?tchladetdmd&wb« 15, 2007, Senior Dastrict Judge Gary J. Meyer was
appoiated Special Master $0 oversee this matter, pursuant to Minn. R. Civ, P. Rule 51.01-53.09,
mwmwammddmdvdmumionbycommwd February 1§, 2008,
On Maech 11, 2008, the Special Master filed his Findings of Fact sad Memorandum. On March
21, 2008, Respondent filed a letter memorandum and exhibits in response %o the Special Master's
findings. On April 9, 2008, Petitioner filad a reply memocandam with the Court.
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Based upoa the infoemation presentad to this cow, the testimony, the arguments of
cormsel in support of their respective clienls” positions, the cosnplete file and being fully
snformed,

IT 1S HEREBY ORDERED AS FOLLOWS:

| The Petition to release restrictions on Restricted Endowwnent Gifis (Peuition Exhibit A) held
by St. Olaf for use to fund the operation of core WCAL sctivigies is hereby GRANTED.

2 The Petition 10 releass restrictions on Speceal ndowmsent Gifts (dooations made by the
Eckbery, Jemsen, Schroeder, and Munck {anilies) beld by St. Olaf for use in sccoedance with

the intestions of the doaors of the donors' Beirs are berchy GRANTED
1 ‘The Petition to release restrictions on fieds beld in the Norberg Dastnbretions by St Olaf for

ase to fund the operastion of “core WCAL activitios™ is hereby GRANTED.
4  The Petition 10 coafinm that Restrictad Noocndowment Gifts (Petition Exhubét B) eld by St

fund the operation of “core WCAL sctivities” is hereby GRANTED,
6. ‘The Patitica to confirm that Undocsmented Gifts (Petition Exhibét C) beld by St. Olaf are nol

subrject 10 any rostrictions is hereby DENIED
Y. The following MEMORANDUM s incorporated herein

[T 1S SO ORDERED. '
Dated this 9* day of June 2008, - Z

Gerald ). Wall




MEMORANDUM

BACKGROUND FACTS

St Odaf is a private liberal an1s college Jocated in Northfseld, Mamacsota. It is 2 nonprofit
corporation, and as such, the Internal Revenee Service has granted St Olaf the status of being 2
publee charity exempt from federal income tax seder Section 301{c){3) of the Inlernal Revenuoe
Code,

S1, Olaf owned and operated “WCAL™ 2 radio station which broadcast from 1922 unhl
2004, WCAL began in 1918 as a telegraphy experiment by St Claf professors. By 1922, a
broadest license was wsoed to St Olaf for WCAL AM. WCAL deoadesst in AM exclusively
with an caphasis on music, peblic affars, church and chapel broadcases umtil 1963, when it
oblaized its FM license and began FM broadcasts. From 1968 1o 1991, WCAL Brosdcast on

both FM and AM.

In 1991, WCAL transfemed its AM liconse 10 the University of Minnesots i exchange for
a Joog-tonm kase on ooe acre of land in Rosemoumt. WCAL and KUOM, the University of
Minncsots station, then operated the AM stalion &3 3 partnersdep {0r & shoet Line, sdanng
broadcast tame,

During 1991 and 1992, WCAL baiht 2 new tower on the acre of fland in Rosemount. In
1992, WCAL began broadcastang exclusively on FM, using the fower in Rosemount. Ia 2000,
WCAL cxpmdod s andio distribution by stresung s programming over the [atermet

In November of 2004, WCAL and its prumary assets were sold 10 Minnesota Poblic Radio
(“MPR"), The primsary assets were the broadcast icense for $9.3 FM and the broadcasting tower

jocased in Rosemount, Mimmesota, Thes, i November 2004, St. Olaf discostinued iss WCAL
broadcast cperalions.,



Since WCAL's sale to MPR in 2004, St Ofaf clasms 1 comtinues %o produce 2 number of

mgnmsitbadpevimnlybmdanmmwmmbnchvdmd\u:hipmhdd
uS&OMsmMMMymmmﬁM'ﬁnsfodoy” These programs are
www&.owummmwormmuwmnmmm
the Irternet. St Olaf Iabels these activities “coee WCAL activities™
OvalbeymSLOhlmdwdnmmﬁnmdpnﬂmvuiomdomwmppon
the activities of WCAL St Olaf still Bolds substantial fands that were domated to the college for
mcmocofsw“'CALininopanionuamm. Maay of the gifis were
restrictod gifts for wse of WCAL activities only. The use of these funds 10 the attermath of the
ukbySLOhfor\\'CALwWRishwbjcctmmuom»hmbc(mmeCmmanhia

ume.

ANALYSIS
I, INTRODUCTION

The Court recognizes that the sale of WCAL is netther before the Court af thas tume nor
has it ever bean befare the cowt. However, it i almsost impossible 1o discuss the meses mised by
S1. Olaf"s petition without first discussing the sabe of WCAL and its aftermath.

Qs Olaf sold WCAL over the objections of 2 group of domoes,( hereafier called save
WCAL) and without first obtaiming Cowt appeoval, The sales aflermath has created a host of
problems for St Olaf regarding what can the college &o with the restricted domations given (o
support WCAL and its sctivities whem it no kmger owns WCAL.

S1. Olaf continues o assert that the doosted resaricted funds it holds are endowments.
Mﬁ'«.muwwcm.mmmh&mmuyammﬂ&



Olaf is the trustes of the trust. Therefore, St, Olaf wall need 10 comply with the legal
requisemsents to which it i beld as the trustes of the funds gifted 10 it for use by WCAL,
reganiiess of the fiact that St Olaf no longer owns WCAL

The Misncsota Attorney General is the watchdog of all trusts throughout the stale of
Minnesota. Deplorably, when St Olaf made the decision to sell WCAL, no one from the
Attorney General's Office intervened 10 safeguaed the trust. The Attorney General’s Office was
notified by save WCAL of the peading sale yet they friled to do amything. The undersigned is
absolutely mystifiad as 10 why the State Attomney General d3d not become involved in a salo of
rust assets valued at $12 mallion whes o s 115 statuory obligation 10 30 s0. Let"s hope thas type
of activity never happens again,

The undernigned does recognize that there i 4 new clected Anamey General who was sot
m office At the time of the sale. However, the office is pammed with the same brush. Her oflice
ts taizted with this lapsc of duty even ough she did not hold her present position M the time.
Regardless of who was serving a3 Mmmesota Altorney General at the time of the sale, the oflice
as an westilution bas a duty 1o the poople of Mumesota 0 serve & guandian of all trusts created
and operated in this state, The Minnesola Attlomey General's Office failed in it duty in thus
CHES.

The caly wachdog looking out for the interests of the trust in this case was Respondent,
the non-peofit organization SaveWCAL SaveWCAL raised the alarm when they first Jearned of

the sale of WCAL by St Ofaf but neither S1, Ofaf mor the Mamsesots Altlorney General's Office
paid any beod to Save WCOAL'S warmng



Now, tse Court is faced with & plethora of issees 10 unravel in the aftermath of 51, Olat's
unapproved sale of WCAL and the Mimacsots Attormey General's Office’s breach of 1s dataes in
thas Ca8¢,

2. REEINITIONS
The “care WCAL activities” are defined by the Special Master, in his Findings, 35

incloding the following activitics and servades.
The broadeass and recording of the St. Olaf Christmas Festival; the production md
hroadcast of the weekly Smg for Joy peogram; the prodection and broadcast of public
service programs sach as newy, weather, debates and St. Olaf ¢classes, the broadcast of
classical mvasic; the St Olal Chapel beoadcasts; the broadeast of live and recordod St, Olaf
band, orchestra aad choral concerts; end stadent employment and mestonng

In essence, the category of “Restricted Endowment Gifis” includes the Eckberg donaton
and fends given (o St Olaf with durection from e dooors that the annual eadowment
distributions be used to support WCAL. “Restrcted Endowment Gafta™, as found in Petition
Exhibit A, are definad in the Findings of the Special Master as follows:

7a  In izs first Petition, St Olaf incleded a domatsom by E. Danicl
Eckberg, aloeg with Jensen, Schroeder and Munck for “Special
Endowment Gifts™ Apparently, E. Damtel Ekberg's son withdrew his
request that the gifts (with market vadue of $9458 om 4-30-06) be used
for “support for a program in beoadcast journalism. The Eckberg
doaation bas beem oacluded from this Second Petition. The sanount
should be added 1o Exhidit “A™ and treated & 8 “Restnicted Endowment
Gmn."

68 I its Petiiors, St. Olaf refers (o the gifts in Exhibit A as “Restricted
Endowment Gifts.” With these gifts, domoes directed St. Olaf to bold the
fomds as an endowmens and %o use the anrsal endowment dastribution 1o



support WCAL. The total of Exhibit A, i April 2006 was 399,627,
The “market value™ as of the fourth quaster of 2007 was $452 821, With
the addition of the Eckberg donation, referred to here under “Excluded
Gift™. the total of Special Master Exhibit A as of Apnil 30, 2006 is
$409 085S, and the fourth guaner of 2007 is $461,535.

The Special Mzster concluded that these funds were eadowment funds, based on the

donor's directions of these funds use:

70.  The gifts in fus catogory are “endowmsent funds™ within the
defmition of Minn. Stat § 962, sebd 4, which defimes an
“eodowmest fund” as “an institulional fund, or any past thereod, nod
wholly cxpendable by the institetion oo & carrent basts under the terms
of the applicable gift instrument.™

The category of “Special Endowment Gifts” includes funds donated to S1. Olaf. Following
the sale of WCAL, St Olaf obtained spet from living relatives or persomal represcatatives of the
doaces, indicating bow those individuals felt the funds could be spent, “Special Endowment
Gifis™ are defined by the Special Master ia bas Findings as follows:

91. For Buoe of the Restricied Endowment Gifts, St. Olaf recoved
input froes hiving relatives or personal representatives of the donoes who
indicated that in ther opinion, following the sale of WCAL, the donors
would have wished St Olal to wee distnibutsons from the endowmont 10
support a different program at St. Olal.

1) Milford C. Jensen
93.  Ouwe “Special Endowment Gaft” donor was Milfoed C. Jeasen. . ..

2) Herbert and Helen Schroeder
98.  Another “Special Endowment Gift™ was the Herbert and Helen
Schroeder Endowment. Helen Schroeder signed two “Ose Life Gift
Annuity Agreements” with St Olafll The first, signed os August 31,
1998, was for $10,000. The second, signed o Juse 30, 1996, was for
$12.000. Both endowmonts were 1o be fos the “Herbernt and Helen
Scheoeder Chnstenas Festival Endowment for WCAL-S1 Olaf College."
Helen Schroeder died om Decamber 6, 1998, On Novessber 30, 2004,
the market value of the endowments was $28,.237, ..

R} FEunice Munck



103, The donor of the third “Special Endowment Gift” was Eunice
Munck, Eunice Mumck died on November 30, 2002, leaving a boguest for
WAL with her wish that it be used %o support programuuag for seasor
ctizens, . ..

The Special Mastor concluded that these funds so enfowment funds. The Spocial Master
cites the following reasoning in support of this classification:

4.  The Spexial Master finds that although a family member of
the domor has indacatod his belief reganding how the donor would

wark the funds distribuled, goven the fact that WCAL no loager
operates, the intention of the donor, who had wished that the funds

be used for WCAL, 55 best served by using the funds 1o suppost
Core WCAL Activities. ..

97. Because Missm. Stat. $309.68, subd. 2, provides that &

release “may not change an endowment fund %o a K Bt &5 not
an eodowmest fund,” St Olaf must continee 30 hold these funds in

an endowment.

The funds classified as “Noeberg Distributions™ are annual distnbutions that come from
funds hedd in an imdisputable chasitable tnest, as per the gift instrument. The “Norberg
Destrbetions™ 1s defined by the Special Master in dus Findings as follows:

.  The Norberg Trust
108. While St Olaf owned and operated WCAL, a perpetaal
charitable trust (“the Noeberg Trest™) was established. The Nocberg
Trust provided that it woeld make annmal distnbutions (B¢ Norberg
Distributions™) 1o support WCAL

The funds classificd a3 “Restricied Nonendowment Gafts™ are, i essence, funds that were
given 1o St. Olaf by donors who designated thesr gifts were 0 be used for the suppaort of WCAL,
but dsd not roquire St Olaf to hold the funds as an oodowment. S1, Olaf has held the funds as
restricted and peomised many of the donors when acknowledging receipt of the gifts that 1
would do so permnancotly. “Restrcted Nesendowesent Gifts”, as found in Petition Exiabn B, see

definad by the Special Master in his Finduings of Fact as follows:



B Restricted Nonendowment Gifts (Exhibit B):
75. In its Petition, St. Olaf refers to the gifts o Exhibit B as
“Restricted Nomendowment Gifts™ These gifts were given by domors
who designated their gifts for the seppoet of WCAL but did mot require
that St. Ofaf hold them as an endowment. The total of Exhibet B ce the
dace of tho Petition is $414, 228

76.  Although the doeors did mot rogwest that St. Olaf hold these Fands
as endowmests, St Olaf chose 1o &0 0. .,

79.  In other cases, St Olaf &d not prosnise 1o hodd the funds in &
permanent endowment.

The Special Master conciuded that all Restrictod Nonendowment Gifts should be legally

clastified 25 endowments, eves though St. Ofaf did not proeise some of the doaors that the

funds would be hold in endowments, The Special Master describes his reason for this conclusion
thusly:

77.  The Special Master has reviewed all of the files for the pifts in
Exhibit B aad has reviewed specifically the documents, soch as wills ot
annuity agreements that created the gifts. [n addstion, the Special Master
has examined 3l of the letiers and receipts signed by St Olaf
represcntatives acknowledging the gifts,

78 The Special Master finds that although the wording of the gifts
do pot appear to specifically qualify the @fis a5 “permanent
endowmest,” whea acknowlodging recept of the gift, St Olaf has, in
many cascs, prosised the donoe or the donoc's representative that St
Olaf would establish a pormanent endowment. [ those cases, oot only
has St Olaf kept the gifis i fund labcled “Endowment,” not “Qeasi
Endowment,” bat also St. Olaf promised that it would do so. ..

80, Pelibooer's Exhibit B is divided into “Special Master Exhibit B.
1" and “Special Master Exhibit B2~

81,  Exhibit B-1 is composed of those gifis that the dosor did not
specifically roguest a permancet endowment and where St Olaf did not
promuse to keep the funds in 3 paemanent endowment. The market valoe
of Exhibit B-1 ca the date of the Petition was $242 565,



the gifts be held as a permasent endowment, St. Olaf promisad the donoe
10 do 30. The market vadee of Exhibit B-2 when tho Petition was filed

was S414.228

£S5,  The Special Master scparated the Quasi-Endowments of Exiubi!

B in the Petition g0 Exhibits B-1 and B-2. . However, Exhibit B.2

should be treated m e same manner as Exiubit B-1,
mwmmismmmmmummwww&smm

his Findimgs as follows:

K. Terbls Bequest
110, In 2005, after WCAL's operations ended, St Olafl received a

bequest from the Revocable Trust of Syvilla Turbis wiich was
designated %0 suppost WCAL.  On July 1, 1996, Syivia M. Turbes
executed a trust agreement in which she deft $100,000 10 St. Olaf “10 be
used to establish 2 quasi-endowment fund 10 support the operaticns of
the St. Olaf College radio station, WCAL-FM, from which the
administratoes of the funds may use the income and, 1f appropeine 1 the
disoretion of such fund admnisteators, primcipal of such fund ™

111, Sylvia Turbis ansended the trust twico. The first amendment 18
the provisions regarding WCAL e same, and the second amendment
was declared invalad by the cosst.  Litigation ensuod and an agrecment
was reached on Novemsber £, 2004, that provided thal the “S1, Olal
College quasi endowment fund (WCAL-FM) was to receive 590,909 of
the ostate assots.” Although Turbés died on Apnl 22, 2000, paymsent was
pot made watil November 28, 2008, sebstantially aficr the sale of
WCAL

The funds classified as “Undocumented Gifts” are essentially gifts thar were either given
inww&.md‘csolkihﬁoobmfocWCALaw«eﬁmnﬁhmmumiOnby
the donor that the fands be used 10 WCAL and are to be treated Jegally as guasi-endowment
funds. “Undocumented Gifts”, as fousd in Petition Exhibit C, are defined by the Special Masier
i his Findings as follows:

C.  Undocumented Gilts (Exhibit C);
£7. St Olal sks0 received what it descnbes as “Undocumented
Gifts ™ St. Olaf assorts it has kept these funds s 2 quasi eadowment for

WCAL’s benefit, although it has no record what restnctions were placed
on these gifts by their domors. St Ofaf doss mot have any record

10



ugudingwhymcdecisionmmdeooholdlhacgimuqusi
cadowments for WCAL's benefit...

00. The Petition inadvertently excluded an additsomal undocumentod
gift in the amount of $21,266.90, This gift should be treated in the same
manner as the “Usdocamented Gifts™ listed in the Amended Petition’s
Exhibit C. Thes, with the addition of @ new wdocumented gifl, the
sotal amount of undocumented gifts in Exhibit "C™ 1s $327,037.90, as of
the date of the petition, snd the market value as of the fourth quarter of
2007 15 $370,570,
The Cowt will now address cach of @he categonies of funds defined above, including the
relief roguestad for each by St. Glaf, the arguenents made by 51, Olaf, SaveWCAL, the
Minnesota Attormey General's Office and the Special Master regasdieg cach, and the reasoning

suppocting the Court’s decision reganling cach.

3. LEGAL REASONING

The Coust has granted some of St. Olaf*s requests and demied others. In deciuding whether
1o gram of deny each request made by St. Olaf in its Petition, the Coust consadered the argusnents
and sebmissions of the Special Master, St Olaf, SaveWCAL, and the Minnesota Anomey
Genenal's Office.

A. Restricted Endowment Gifts
The Conat grants St. Olaf"s rogeest 10 release the restnctions on the Restrcted Endowment
Gifts. a3 definad above and as found in Petition Exhibit A, for wse 10 fund the operation of core
WCAL sctivities, also defined above.
As summanzed by the Special Master in hus Findings of Face, St. Olaf reguested in 165
Amended Petition that the restriction on these gifts “be partially released under Mimn. Stat. §



309.62. sabd. 2 or, im the altermative, that the gift be modified under Mins. Stat. § SO1B3I, sebd
2. St Olaf further asks that these gifts be used to carry out “Core WCAL Activities.™
As summarized by the Special Master in his Findings of Fact, Save WCAL argues that
‘mymﬁaimsmmm[mmlcmbuﬂmd.[bam) Minn. Stat. § 309,62,
wbd.zdooonqpiy...ﬂMm(bmeQWﬂ.nMnmanMM
funds, which aze funds "held by an inatitution for its exclusive use, benefil, of purposes.” ..,
[Blecause WCAL donors contriteted thesr gifis 1o St Olaf for the WCAL madio staticn and not
for S1. Olaf"s own “use, benefit, or parposes,” the WCAL gifis do not qualify & “isstitutional
funds."™
The Minnesota Attomey General's Office dad not address this catogory of gifls
specifically, but, as summarized by the Spocial Master in his Findings of Fact, angued m general
that endowment gifts (Restncted Endowment Gufts and Special Endowment Gifts) should be
Lept an endowment gifts!
[1]{ 2 gift is made for a specafic purpose and the donoe purchascs an assct
consistent with that purpose, uses the asset for a certain penod of time,
and thea later sells the asset, the proceads of the sade are still subject 1o the

restriction. Soe Minn. Stal. § S018.31, subd, 4(b) (requiring that restncted
charitable gifts must be used according to the restriction).”

The Court agrees with the Special Master and St Olaf regarding this catogory of gifls.
Numely, the Court coocurs that these gifts were meant to be permanent endowments (o suppart
WCAL, with no contingency in the gift instruments o the ceasang of WCAL activities. The
donoes’ letent cam best be carried out by wsing the Restricted Eadowment Gifls to suppon core

WCAL activitses. Mizs. Stal § 30968, subd. 2 peovide thal no releass may change an
endowment fund into a ponendowment fund. Thereloes, St Olaf must contiamee to hodd these

12



funds i endowments, although the Court is granting St. Olaf"s request to use these funds for
core WAL activities in the sbsence of an operaticeal radio statson

For the reasons described above, the Court grants St. Olaf"s request %o release the
restrictions on (he Restricted Endowment Gafts, as defined above and s found m Petition Exhibit

A, for use to fund the operation of core WCAL activities.

B. Special Esdowment Gifls

The Court grasts St. Olaf's request to release the restrictions om the fuads calegonzed as
mcSpcddFmGi&s.udoﬁnodabochmminxomdanccnimﬂnmmiomoﬂbc
donors o¢ the donors” heirs

SaveWCAL’s argument in response 8o St. Olaf's roquost 1o relesse the restrictions on the
mnwmm:mwm«uqumwwW.

Specifically, regarding the Jensen fund: although St. (Haf reqoestod that the restncton be
completely redeased on this gift under Mana. Stat. § 300.68, sebd 2 or to have the gt modified
ander Mizs. Stat, § 5018.31, subd 2, the Court agrees with the Special Master's finding that the
intention of the donoe is best served by wsing the funds to support core WCAL aclivitees an the
sheence of 30 operational radio station. Agasn, however, the funds must continae 10 be held as
an endowment, 35 per Minn. Stat. § 309,68, subad. 2.

Regatding the Schreeder fand: St Olaf requested that the restriction on these funds be
complesely released so the funds could be added 10 an existing Schrooder Scholarship fund. The
Court agrees with the Special Master, however, that complete release of the restrictions would be
insppeopnate, but that modification of the gift instrument s appropniate. The Special Maier

explains this conclusscn thus:

13



The Special Masser flrther finds that 10 a8d this endowment to the existing
scholarship fiesd set up the same &ooor would mot further Heokem

Schroeder's specific istent in setting up the WCAL endowme=t.  The
inest behind the endowment was clearly 0 support the Chnstmas
Festival, which was a scparaste endowment from the scholanhip fund.
This intention can best be carried out by wsing the fund %o support “Coge
WCAL Activities,” and specifically the Chnsamas Festival
For these reasons, the Court gramts St. Olaf"s request 10 alter the gaft instrument and 10
allow St. Olaf 1o use these funds for the support of core WCAL activities. Once more, the funds
svest continue to be held as an endowment, as per Minn, Stat, § 30963, subd 2.
Regarding the Munck funds: St Ofaf asserts that only the $150,000 permancot
endowment remains of the origimal boguest. The Special Master agrees with St Olaf that the
domoe’s imtentions are best served by using the remaming endowment 1o suppoet care WCAL
activities and scquire now recondisg equipment for the production of programs which feature
relighous music and religious services, 3s Ms. Munck's mtentions woro %o support overnight
programming of WCAL “for the coenfon and companinshap of seeoor citizens™. The Coan
comcirs. Once again, the fands must continue 1o be held s an endowment, as per Minn. Stat. §

309.68, subd. 2.

¢ Norberg Distributions
The Court gramts St. Olaf™s request 1o release the restrictions on the funds catogorized &
e Noeberg Distribations, as definod above, foe use 80 fund the operation of core WCAL
activitics. The Special Mastor cites as legal authority R releasing these funds for use to fund the
operation of core WCAL activitses the following:
109. The Special Master agrees with St. Olaf that ender Minn. Stat. §
309.68, subd, 2, the requirement that St. Olaf use these funds for WCAL

has become obsolete, inappeopriate, aed impeactical and that under Minn.
Stat. § SOIB3), subd 2, the circumstances bave changed in such a way

14



that the onginal designated use of the funds o no longer posssble. The
wmmwmswwmmmmormm
best be carried out by using the funds 1o support Core WCAL Activities,
Thus, the Special Master recommends that St. Olaf"s petition regarding a
partial release of, in the altemative for modification, be granted regasding

these funds.

Neather SaveWCAL nor the Atlorney General's Office addressed the Norberg
Distribations specifically.
The Court agrees with the Gindmgs of the Speczal Master, and foe the same reasons grants

St Olaf"s request 10 release the restrictions on the funds categonized as the Norberg Dustnbtations
fise use 1o fund the operation of core WCAL activines, However, the funds m the Norherg
Distrsbations remain logally classifiod as a chanitadle trast.

D. Resmcted Nonepdowment Gafts
The Court denles St. Olaf"s roguest 10 confinm that there are Do restrictions on the funds
calegorized &5 Restneted Nonendowment Gifts, as defined above.

The Special Master summanzed the groseds on whach St Olal basad their roguest s

follows i tus Findungs of Fact:

83. St Ofaf now claims Bt the restriction on these funds may be
refeased under the Gemerally Accepted Accounting Principles  for
Nonprofit Corporations and requests that it be confirmed that these gifts
are no longer subject 10 any restnictions. According to Generally Accepted

. Accounting Prnciples for Noaprofit Corporations, “if an expense 15
incurred for a purpose for which both unsestnceted and temporanily
restrictod met asscts are available, & donoe-imposed restriction is felfilled
to the extent of the cxpense incurred unless the expense is or & purpose
that 15 directly attnbutable 10 another spocific extemal source of revenue”
Accomning  for Comtributions Recetved ond Comtributions Maode,
Statement of Financial Accounting Standasds No. 116, § 17 (Fimancial
Accountimg Standards Bd. 1993),

15



Ins his Memorandum, the Special Master semsmarized the Minnesota Attorney General’s
argument regarding the Restncted Noneodowment Gifts as foliows:

The Attorney General argoes that Accounting Standard No. 116 does not
“peovide a basis for lifling restrictions on the ‘Restricted Noneadowment
Gifts.'"... The Attormey General raises another argument regasding these
fands it maimtains that “St. Olaf peovides o legal authority that the
growtls of a restricted gifl is legally unrestricted ™

mmwmwmmmmmmaws
mmm;mmwwmuumx

$4.  The Special Master comsulied with HGERK, Lid. Certibed Public
Accountants regarding the spehication of GAAF as it refates 10 these
funds. The HGEK, Lid repont is attached as “Special Master Exbalnt 77,
The HORK, Ll report states that under the GAAP, these funds are
tempocanily restricted because of donorimposed restrictions, aod the
funds will be used a8 the temporary restrictions are mel.  Further, these
funds cannot be relessed from restriction by boand action,

85,  The Special Master separated the Quast-Endowments of Exhiba B
in the Petition into Exhibits B-1 and 2.2 becanse, at first blush, 1t seamed
that St. Olaf"s promise W the Extubat B2 donors would cawse those gifls
10 bocome permanemtly restricted in aa endowment and that release of the
restriction on those fiunds may be leappeopriate. However, in light of the
HO&K, Lid, report, St Olaf’s peomise 1o the Extubit B-2 donors is mot xa
issuo under the GAAP, Exhibiz B-2 should bo treated in the same mansser
ws Exhabet B-1.

86. The Specsal Masier's review of the record shows that the o
of money that St. Olaf comtrivated for the sepport of WCAL excoedod the
"Restricted Noneadowment Gifts™ available to WCAL Thus, the Special
Master detormumes that St Olaf expended the entire amosat of the
“Restriciod Nonendowment Gifis” and recornmends that it be comfurmed
that the funds that St Olaf hodds attnbutable to those gifls are nol sulbgect
W sy restrictions.  The Petition by St. Olafl with respect o both B-1 and
B-2 should b2 granied.

Save WCAL dad not submit an argument oo thes category of funds,
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Foe the reasons descnibed above by the Specsal Maser and the Minnesota Attomey

Gemeral's Office, the Court denies St Olaf"s roguest 10 confirm that the Restnctad
Noncadowmmnent Gifls are not subjoct to any restnctions,

E. Tubis Bequest
The Court gramts St. Olaf"s requeat 10 relesss the restrictions on the funds categonzod as
the Turbis Bequest, as defined above, for use 0 fund the operation of core WCAL activities
The Special Master, in his Findings of Fact, agroed with St. Olaf, stateng, “{tjhe Special Master
further agroes with St. Ofaf that the donee”s intent would be best carmied out by usiag thus gift %o

sapport Core WCAL Activities and, thus, recommends that St. Olal’ be directed to use theso
funds in that manner."

Neither SmveWCAL nor the Attorney General's Office made a specafic argument
regarding these funds.

For the reasons cited by the Special Master, the Count grants St Olals request reganding

the Turbes Baquost,

F. Usdocomented Gifts
The Court dendes St. Olaf's rogeest 1o confirm that there are no restnctions oo the fends
cmegonzed as Undocumentod Gifts, as defined above and as found in Petstion Exhubit C. The
Special Master states in his Findings of Fact the following:

£5. St Olaf asks that because there 15 no showing that these gifts
were intended by the donoe to be restricted, the presumpon showld be
that they are not permanent endowments for the benefit of WCAL,
althoagh St. Olaf bas treated them as such through the years . These
cudowments are histed i Exhubet C of the Petition, and had a total market
vakue at the time of the Petition of $305,771,
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89,  Special Master finds that i is bikely that at Jeast some of the gifts
were restricted by the donors with the mnlent that they be held as
permanent eadowments for WCAL. This may bave been because the
funds wore given in response 10 St Olaf's solicitation of the funds for

WCAL or because of 3 now-missiag directive from the donor...

mspa&nm.m&mmmmmrmmmmmw
these funds shoudd be used:

With respect 1o the gifts in the Petition's Exdit C [the Undocementod
Gifts)], it is another matter. St Olaf has treatod these gifts as a permanent
endowment. Dut embke Exbebits B-1 and B.2, pothing can be found
reganding donor imtentions. The files are blank. St. Olaf pvest have trealed
these as permanent eadowmnents for some season. It could be that the
docement expressing Sal roguest bas boen lost by St Olaf for exampie. |
am unwilling to do, as St Olaf roquests, assume that because the donoe’s
istention cannot be found, it mest be presumed that there were no Goaor
requests for a pormanent restriction.  With respect to Exdubat C, the
argument of the Astomey Gemeral should be adopted, and St Ofal's
request demsed.

The Special Master summanized the Mmncsota Attomey General's arpanent regasding
St. Ofal's request 10 confiem that there ate po restnictions on the Undocumented Gifts thus:

15,  Further, the Atsorney Genoral asgues that St Olals roguest that the
cowrt find that the “Undocumented Gifts™ are not sobject o amy
restrictions should be deniod because it is likely that the gifts were
restrictod, cither because of St Olaf"s solicitation of the gift for & specific
purpase or because of a now-lost gaft document

The Minnesota Attoeney General's Office concludes that accoeding (0 the comeaon law
domimofc;ym.ubthiaamulndn&(mSm § SOIB.31, subd. 2, the Cosart should
deny S1. Olaf"s reguest to conflem that there are no restnctions in the Undocumented Gafts and
instead should direct St. Olaf 1o use these funds 1o support core WCAL activitses, whiach will
most clossly honor the intent of the donors of these funds.



SaveWCAL did not submit an argument specifically relating o the Undocumented Gifla

calegory
For the same reasons described above by the Specaal Master aad the Minnesota Altorney

General, the Court denies St Olaf's roguest regarding the Undocumented Gifts,

G. Heeft Donatsas
Although not addressed i the Petition, the Leonard Hoefl Donatioes are a considerable

ssset Beld by St Ofal. The Specaal Master describes the funds in thas category as follows:
G Leonard Hoeft Donations

126. In December 1995, Hoefl gave a gift of 16200000 shares of
Ziegler, Inc, stock to St, Olaf. The valee of the stock was not determined
at that nene, The stock was not public aad the value was determined
twough an isdependent appraisal. In May 1996, the value of ™he stock
wis desermined 10 be $4.050000. Ziegler, Inc, signed & subcedisated
debenture agrocment 10 purchase the stock back froen St Olal for that
figure,. The agrecment peovided for paymet of mierest only o
$324,000 annually for ten vears and then poncipal payments of $101.250
ples inlerest annually. The debentures were sdded o the total of the
mvesiments that make up the endowment pool.

127,  Hoelt made no direction a3 10 how the mit of stock was 10 be
used in December 1995, when it was tranaferred 1o St Olaf. St Olaf
treated the 1995 pft & “unrestnicted” (in an vodetlarmined amount). o
May 1996, Hoeft met with St Olaf represeatatives and the partics agreod
that $1,000,000 would be used for 3 parmanent endowment for manonty
students and that $475.611.33 would be wsed Rr e repayviment of the
loan that St Ofaf had gven WCAL for the construction of the
. Rosemount fower.

128. Hoclt requested and St Olaf agreed that S1.000.000 of the

remamng $2,575,399.67 would be wsad o gencrate sppeoximaloly
$S0,000 i income per year for WCAL. St Olafl listed the remaiming
$2,575,399.67 om s books as “unrestncted” funds. However, the oaly
actual “uvnrestricted” part of the $4,050.000 Hoeft gift was $1,575,000.
Although St. Olaf has listed the other $1,000.000 as “unrestncted™ funds,
St Olaf has acknowledged that “wmtil such time as the board would
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spend the principal (and we do noc anticapate thar day will ever come)
the incotme is restriciod 1o suppoct WCAL”™

129. Hoeft has not relcased the restnction from this endomment. The
Board has not spent the pnncipal $1,000,000 principle.

130.  The Special Master interviewed Hoeft personally. Hoefl strongly
opposed the sale of WCAL peimary assets to MPR and stall bas an
allegissce 10 what was the essence of WCAL and WCAL Core
Activities. He says he was not consultad pror to the sale, and has never
boen cansulted regaeding the disposstion of his $4,050,000 pift, excepl in
Jome 1996, when he maade his drections conceming the dasposition of all
except the $1.575,000 “unrestricted.™ The Special Master finds that
Hoell's intentions are best served by keeping the $1,000.000 in a quasi
endowment i which the $50,000 of ansmal income 15 usad for “Core
WCAL Actimties.™

Neither Save WCAL nor the Attoeney General's Office made specific arguments regarding
these funds.

The Court agroes with the findings of the Special Master and directs St Olaf 1o use the
antesal incoene fromn the Hoeft Donations 10 support core WCAL activities, while holding the
$1,000,000 principle m & quasi-cndowment.  Once again, the fands mast comtinue 1o be held as

an endowment, & per Mingn, St § 309,63, subd. 2.

CONCLUSION
The Court finds that it is appropeiate to partially refease the restriction so that the
Restricted Endowrment Gifts, the Special Endowment Gifts, the Noeberg Distribations, and the
Turbis Bequest, be wsed 1o suppoet core WCAL activities under Minn. Stat. § 309.68, subd. 2 and

Mian St §501B 31, subd. 2.



The Court finds # 15 inapperopmate 1o grant S1. Ofal's requests to release the restnctaons on
or otherwise modify the funds held by St Olaf seder the categonies of the Restricted

Noneadowment Gafls and the Undocumented Cufls

Gerald J. Wolf
Sessor District Judge
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